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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, TEZPUR:: 

ASSAM 

 

    PRESENT:-  N. AKHTAR, AJS 

      Addl. Sessions Judge, 

      Sonitpur::Tezpur. 

 

SESSIONS CASE NO. 93 OF 2019. 

U/s 436/34 of IPC. 

 
State of Assam 

 
-Vs- 

 
1. Md. Hussain Ali and, 

2. Musst. Jahura Khatun. 

 
 
ADVOCATES APPEARED:- 

 
FOR THE PROSECUTION :-  Mr. P.K.Sharma,Ld. Addl. P.P. 

FOR THE DEFENCE  :-  Mr.J.Borah, Ld. Advocate. 

EVIDENCE RECORDED ON :-  16.7.19, 2.8.19 and 13.11.2019  

 

ARGUMENTS HEARD ON :-  26.11.2019. 

 JUDGMENT DELIVERED ON   :-   26.11.2019. 

 

 

JUDGMENT 
 

1. The prosecution case as unfolded at the trial, may be stated as follows: 

On 12.8.2013, while the informant was not at home, the accused persons named 

above had set his house on fire. The son of the informant could see the incident. 

Hence, the FIR was lodged.  
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2. Based on the said FIR, Dhekiajuli PS Case No. 393/2013 U/s 436/34 IPC was 

registered and investigation was duly conducted. After completion of the 

investigation, police laid charge-sheet against the accused persons U/s 436/34 

IPC.  

3. The accused persons appeared in the court of learned Magistrate and the copies 

of relevant documents were furnished to him in compliance of Sec. 207 CrPC and 

the case was committed to the learned Court of Sessions. Thereafter, the same 

was transmitted to this Court for trial.  

4. Having heard and having gone through the materials on record, my learned 

predecessor had framed charge u/s. 436/34 of IPC against the accused persons. 

The contents of the charge were read over and explained to the accused persons 

to which they pleaded not guilty and claimed to be tried. 

5. During trial, prosecution has examined as many as 4 (Four) witnesses in support 

of its case including the investigating officer. On closure of the prosecution 

evidence, the accused persons were examined u/s 313 CrPC. The defence 

adduced no evidence and the defence plea was that of total denial. At the end of 

the trial, arguments advanced by learned counsel for both the sides were heard 

at length. 

POINTS FOR DETERMINATION 

 Whether the accused persons above-named on the alleged night of the 

occurrence, committed mischief by setting fire on the dwelling house of 

the informant in furtherance of their common intention and thereby 

committed an offence punishable u/s. 436/34 of the IPC? 

DISCUSSION, DECISION AND REASONS FOR THE DECISION 

6. I have duly considered the entire evidence on record. I have also heard brief 

arguments. Before proceeding further, it would be worthwhile to have a brief glimpse 

of the evidence on record: 

7. PW1 (Md. Abdul Hasim) being the informant of this case had deposed in his evidence 

that on 12.8.2013, at about 8-15 pm, his son Atabur called him over phone and told 

him that the accused persons had set fire on their house. PW1 asked him how he 

recognized them and then his son told him that he focused torch on their face and 

recognized them. PW1 then came to his house and found that his house was burnt to 

ashes. It was not a dwelling house. It was a house where some fire woods and some 
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other articles were kept. He then informed the villagers and also claimed 

compensation from the accused persons but the accused persons having admitted 

their guilt, declined to pay any compensation. Hence, PW1 lodged the FIR which is 

Ext-1. 

8. PW2 (Md. Atabur Islam) who claims himself to be the star witness of the alleged 

incident, had deposed that the occurrence took place on 12.8.2013 at 8 pm. He went 

out and then he noticed that the accused persons were running away from their 

house. He also noticed that one of their houses was burning. He recognized the 

accused persons when he switched on the torch which he had in his hand. He 

immediately informed his mother and meanwhile, there broke out a huge fire. The 

villagers came and doused the fire. He also informed his father about the incident 

who was not at home.  

9. PW3 (Smt. Puspalata Nag) had deposed in her evidence that PW1 is her husband and 

on the alleged night of the incident, she was watching TV at her house. then, her son 

had started shouting that a fire broke out and the accused persons set fire on the 

kitchen. The neighbouring people came and the fire was put down.  

10. PW4 (Sri Powal Hazarika) being the investigating officer of this case has deposed that 

on 13.8.2013, he was entrusted with the investigation of this case which was 

registered on the strength of an FIR lodged by PW1. He examined PW1 at the police 

station and later, visited the PO and prepared a sketch map of the PO which is Ext-3. 

He also recorded the statement of the available witnesses. During investigation, he 

did not get sufficient materials and so, submitted final report but later the case was 

further investigated by another police officer who submitted chargesheet U/s 436/34 

IPC against the accused persons which is Ext-2.  

11. The above is the entire prosecution evidence led in this case in order to bring home 

the charge against the accused persons. It is important to mention at the outset that 

the case of the prosecution is that PW2 has seen the occurrence. Except PW2, no 

other witness is an eye witness to the alleged occurrence. The evidence of other 

witnesses goes to show that each one of them was reported about the occurrence by 

PW2. Therefore, indeed, the credibility of the evidence of PW1 and PW3 would 

depend upon the reliability of the evidence of PW2. Now, it would be seen from the 

evidence of PW2 that the occurrence took place on 12.8.2013 at 8 pm. He went out 

and then he noticed that the accused persons were running away from their house. 

He also noticed that one of their houses was burning. He recognized the accused 
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persons when he switched on the torch which he had in his hand. He immediately 

informed his mother and meanwhile, there broke out a huge fire. The villagers came 

and doused the fire. He also informed his father about the incident who was not at 

home.  

12. What is important to notice here is that PW2 had deposed that he could recognize 

the accused persons in the light of the torch which was in his hand. It is therefore, 

clear that the torch was the means of identification in this case but the said torch was 

not seized by the investigating officer. Rather, PW4 had clearly deposed that he did 

not seize anything from the PO. It was necessary for the prosecution to produce 

before the court the very torch which facilitated the recognition of the accused in the 

darkness. But the prosecution has failed to produce the same before the court and 

thus, the said failure in my considered opinion, weakens the version of PW2. 

Moreover, it is further important to notice that though PW2 had stated in the court 

that he recognized the accused persons in the light of the torch which he had in his 

hand but he failed to state this fact before the I/O when his statement was recorded 

U/s 161 CrPC. PW2 during his cross-examination, was given a suggestion that he did 

not state to police that he recognized the accused persons when he switched on the 

torch in his hand. This was however, denied by PW2. The defence did not ask PW4 

about this omission while he was cross-examined but in order to properly appreciate 

the evidence on record, I have gone through the case diary in the spirit of the 

provision of Sec. 172 (2) of the CrPC which is clearly permissible under the law. On 

such perusal of the case diary, it has appeared to me from the statement of PW2 

given to the investigating officer that he omitted to mention before the investigating 

officer that he recognized the accused persons in the light of the torch which he had 

in his hand. This, in my considered opinion, is a serious omission in the evidence of 

PW2 and the same indeed, amounts to contradiction. Thus, in my considered opinion, 

no implicit reliance can be placed on the evidence of PW2. 

13. There is yet another reason why the evidence of PW2 cannot be relied on. It appears 

from the evidence of PW2 that when he switched on the torch in his hand, he saw 

both the accused persons running away from their house. If this is to be believed, it 

has to be accepted that both the accused persons came to the house of the 

informant with the evil intention to set the house of the informant on fire. Out of the 

two accused, one is a male and the other accused is a woman. This is highly 

improbable and against the natural human conduct that any man would bring his 



P a g e  | 5 

Sessions Case No. 93 of 2019 

Page 5 of 6 
 

wife also with him to commit such an act of setting fire to the house of a neighbor. If 

this is intended to be done, the husband would, in all human probability, try to 

perpetrate such an act alone and would not accompany his wife so as to avoid 

detection. It is therefore, highly improbable that both husband and wife would come 

together to perpetrate such an act.  

14. Moreover, it is also to be noted that PW3 had clearly stated in her evidence that 

there was civil litigation pending in the court wherein her husband and the accused 

persons were parties. It is thus clear that there were litigations pending between the 

parties and so, the possibility of false implication cannot be completely ruled out.  

15. Thus, from the total analysis of the evidence on record, it appears that there is no 

clinching evidence to bring home the charge against the accused persons. Moreover, 

the evidence of PW2 as an eye witness does not inspire confidence of the case. Rest 

of the evidence on record does not lead to any definite conclusion regarding the guilt 

of the accused persons.  

16. In the result and for the reasons and discussions made herein above, I have 

no hesitation in my mind in holding that the prosecution has miserably failed to prove 

its case against the accused persons beyond all reasonable doubts. They are hence, 

not found guilty of any offence U/s 436/34 IPC and as such, acquitted of the 

same and set at liberty forthwith. 

17. Forward a copy of this judgment to the District Magistrate in compliance of Sec.365 

CrPC. 

Given under my hand and seal of this court on the 26th day of 

November/2019. 

Typed and corrected by me:                        

                          

                                                                    Addl. Sessions Judge, 
                                                                                          Sonitpur:: Tezpur. 
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APPENDIX 
 

PROSECUTION WITNESSES:  

PW1 (Md. Abdul Hasim) 

PW2 (Md. Atabur Islam) 

PW3 (Smt. Puspalata Nag) 

PW4 (Sri. Powal Hazarika) 

PROSECUTION EXHIBITS: 

Ext-1: FIR 

Ext-2: Chargesheet. 

Ext-3: Sketch Map.  

DEFENCE WITNESSES: 

NONE 

DEFENCE EXHIBITS: 

NIL. 

     Addl. Sessions Judge, 
                                                                                       Sonitpur:: Tezpur. 
 

 


